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IN THE 


United States Court of Appeals 

District op Columbia. 


No. 9448. 


ROSE FISHER KAUFMAN, Appellant 

v. 

SIDNEY KAUFMAN, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal by the appellant, plaintiff below, from 
a judgment of the District Court dismissing her complaint 
for annulment of her marriage to the appellee, defendant 
below, on the ground of his impotency or, in the alterna¬ 
tive, for a limited divorce on the ground of cruelty. 
(App. 10) 
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With respect to the annulment, the trial court refused 
to accept the testimony of a psychiatrist who had examined 
the husband and attributed his impotency to psychogenic 
causes. With respect to the alternative claim for a limited 
divorce on the ground of cruelty, the court refused to per¬ 
mit any testimony to be offered. 

The lower court had jurisdiction by virtue of Section 
11-306 of the District of Columbia Code (1940). This 
court’s jurisdiction is founded on Section 17-101 of that 
Code. 

The entire record below has been printed in the Joint 
Appendix bound with this brief, and references thereto 
are made herein by the symbol (“App.”). 

The husband herein had also been the defendant in 
another annulment action brought by his former wife a 
few years before his marriage to the appellant, and the 
records of the District Court relating to that annulment 
action were received in evidence in this case (App. 7). 
Pursuant to an order authorizing their inclusion in the 
record on appeal herein (App. 14-15), the complaint, 
answer and judgment in that action, which will be referred 
to hereinafter as the “prior annulment action”, are like¬ 
wise included in the Joint Appendix herein (App. 15-18). 

STATEMENT OF CASE. 

Plaintiff’s complaint charged that she married the 
defendant on September 15, 1945 and that he was matri¬ 
monially incapacitated at that time and continued so until 
their separation (App. 2); that they separated on January 
18, 1946; and that the husband was cruel and violent, 
thereby impairing her health. The complaint was filed on 
January 22, 1946, and, in the alternative, prayed for an 
annulment of the marriage or a limited divorce on the 
ground of cruelty. (App. 1-3) 

At the trial, plaintiff testified on her own behalf and 
produced the testimony of Dr. Elmer Klein, a psychiatrist 
whom the plaintiff and defendant had previously consulted. 
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She testified that she married the defendant on September 
15, 1945 and that she separated from him on January 18, 
1946. He refused to have sexual relations with her on 
their honeymoon, was not at all satisfied, and they later 
consulted Dr. Klein (App. 4, 5). In answer to a question 
propounded by the trial judge as to whether she ever had 
sexual relations with her husband during their marriage, 
she replied in the negative (App. 5). She also testified 
that when they consulted Dr. Klein, the latter told her that 
she could not live with her husband and advised her to 
leave him (App. 5). Before she married her husband, she 
was informed by him that he had previously been divorced, 
but after she was married she was told by his sister that 
her husband’s prior marriage resulted in an annulment on 
the ground of impotency and not in a divorce as he had 
previously informed her (App. 5). The record in the 
prior annulment action was referred to in the course of 
her testimony, and plaintiff’s counsel requested the court 
to take judicial notice of that action and then offered it in 
evidence (App. 6). 

The record in the prior annulment action (App. 14-17), 
showed that the defendant had previously married on 
August 14, 1940, that his former wife charged him with 
fraud and trickery in representing himself to her as a 
person who would consent to marital relations, but that he 
refused to have marital relations with his former wife, 
that he was a person “subject to a permanent and 
incorrectable sexual abnormality, which results in the 
matrimonial incapacitation of the defendant, and prior to 
their marriage the defendant concealed this fact from the 
plaintiff.” (App. 15) The prior annulment action was tried 
before the late Mr. Chief Justice Eicher on February 24, 
1942 and lie granted the annulment on the ground of fraud 
(App. 17). Based on the pleadings, that fraud could only 
have consisted of the husband’s failure to disclose his 
sexual abnormality or his matrimonial incapacity which 
were presumably established by the evidence there adduced. 
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With this evidence before the court, plaintiff’s trial 
counsel did not see fit, while the plaintiff was on the stand, 
to interrogate her with respect to the alternative charge 
of cruelty upon which the claim for a limited divorce was 
based. Accordingly, in order to complete the testimony 
on the annulment ground, Dr. Elmer Klein, a prominent 
psychiatrist, was next called to testify on behalf of the 
plaintiff, and he testified that he examined both parties in 
January, 1946 and he found that the husband was suffering 
from “a nervous disorder, psychoneurosis, with neuras¬ 
thenia, and a hypochondriacal type of reaction.” (App. 7) 
He also testified that the husband was “sexually impotent, 
and was unable to have sexual relations with his wife.” 
(App. 7) When asked by the court how he found that out, 
the doctor replied that he found it out from both the 
husband and the wife (App. 7). He also testified that the 
husband told him that his prior marriage failed because of 
sexual impotence and that he had not had any sexual rela¬ 
tions since then until his marriage to the plaintiff herein 
when attempts were made, but they were failures (App. 7). 
The following question was thereupon propounded to the 
witness (App. 7-8): 

“Q. Doctor, on your examination of the defendant, 
Sidney Kaufman, can you state whether he was matri¬ 
monially incapacitated about September 15, 1945, and 
prior thereto, and if so— 

The Court: The court cannot permit the answer to 
that question. You can put the question into the 
record, but the Court cannot permit the answer, be¬ 
cause the doctor is not qualified. All he knows is what 
the man told him. There is no physical evidence of 
incapacity. 

The Witness: Very seldom is, Your Honor, I might 
add. 

The Court: Well, I know that, and I am sure that 
is true, but at the same time, the Court cannot permit 
the question to be answered. All he knows is -what 
this man told him. He knows he had a nervous tern- 
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perament, that he was fearful of his capacity, and 
things of that kind, but the only thing he knows about 
his inability to perform sexual relations is what he 
told him, and that is not evidence in this or anv other 
Court.” 

The court thereupon refused to permit the doctor to 
answer the question and ruled that he would deny the 
annulment. (The word “divorce” instead of annulment is 
used inadvertently at this point in the stenographic 
transcript (App. 8)). 

Thereupon, counsel for plaintiff sought to recall the 
plaintiff to offer testimony with respect to the alternative 
charge of cruelty, stating that he had up to that point 
inquired of the plaintiff only as to the phase of the case 
relating to the annulment, but the court refused to permit 
further interrogation of the plaintiff and made the follow¬ 
ing statement dismissing the entire proceeding: (App. 
8 - 0 ) 

“The Court: How much of this stuff do you expect 
tlie court to swallow? You have put her on on the 
ground of incapacity, and she has not said a word 
about cruelty. She said the'man could not have sexual 
intercourse. Now you want to put her back to testify 
about cruelty. I cannot stop you from doing it, but— 

Mrs. Kaufman: Your Honor, can I say anything at 
all? I lived with the man and I certainly know what 
the conditions were— 

Mr. Shapiro: Just a moment, the Court will be fair 
with vou, don’t worrv about that. » 

The Court: The Court will have to refuse the 
divorce. The Court denies the divorce. Counsel for 
the defendant will prepare the order.” 

The trial was thereupon concluded and an order was 
entered dismissing the complaint (App. 9). A motion for 
new trial was thereafter duly filed in which it was charged 
that there was ample evidence to support the averments 
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of the complaint and that there was newly discovered evi¬ 
dence available consisting of another physician who had 
made an examination on the day of the trial and on Janu¬ 
ary 8, 1946, before the parties separated, and who stated 
that the defendant was matrimonially incapacitated due to 
psychogenic factors (App. 12). 

The motion for new trial was overruled and an appeal 
was thereupon perfected to this court (App. 13). 

POINTS RELIED ON. 

1. The court erred in refusing to permit Dr. Klein to 
answer the question whether defendant was matrimonially 
incapacitated at the time of his marriage to the plaintiff. 

2. The court erred in dismissing the complaint on the 
ground of the alleged insufficiency of the evidence on matri¬ 
monial incapacity and in refusing to find for the plaintiff 
on that ground. 

3. In refusing to permit the plaintiff to testify on the 
issue of cruelty to support her alternative claim for a 
limited divorce, there was an abuse of discretion. 

SUMMARY OF ARGUMENT. 

Sections 16-403 of the District of Columbia Code (1940) 
provides that an annulment of marriage will be granted 
on the ground of matrimonial incapacity existing at the 
time of marriage. Impotency on the part of the defendant 
husband constituted matrimonial incapacity. That inipo- 
tency existed at the time of the marriage and up to the 
time of the separation, approximately three months later. 
The testimony of the wife that she tried to have relations 
with her husband but that he was unable to do so and that 
she never had relations with him, and the medical testi¬ 
mony that the defendant was suffering from a nervous 
disorder and was sexually impotent, required a finding of 
impotency upon which the annulment should have been 
granted. 
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The court erred in refusing to permit a psychiatrist who 
had examined both parties to answer the question whether 
the defendant was matrimonially incapacitated on the day 
of his marriage to the plaintiff. 

Tlie court committed an abuse of discretion in refusing 
to permit the plaintiff to offer any evidence to support her 
alternative demand for a limited divorce on the ground 
of cruelty. 

ARGUMENT. 

I. 

The Court Erred in Denying the Annulment. 

Section 16-403 of the District of Columbia Code (1940) 
provides that marriage contracts may be declared void in 
several situations, one of which is “where either party was 
matrimonially incapacitated at the time of marriage and 
has continued so.” Impotency is the equivalent of matri¬ 
monial incapacity. 

The question here presented is how to prove impotency. 
Clearly, if a situation were presented where the impotency 
was due to physical causes, testimony as to the physical 
condition would be the best evidence. However, where the 
impotency is not demonstrable by physical examination, 
and this is the case in over 90 percent of the impotency 
cases, some other type of evidence should be acceptable in 
establishing its existence. As stated by Dr. Manchester 
in his statement supporting the motion for new trial, “The 
cause for sexual impotence in over 90 percent of cases is 
due to psychogenic factors. It is unusual to find gross 
anatomical defects to be responsible for this disability.” 
(App. 13) Also, in response to a statement by the trial 
judge that “there is no physical evidence of incapacity in 
this case, Dr. Klein testified that “there very seldom is” 
such evidence. (App. 9) 

The courts have recognized the medical fact that im¬ 
potency is frequently the result of psychogenic causes and 
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that physical manifestations in such cases are not appar¬ 
ent, except when coitus is attempted. 

Vandenberg v. Vandenberg, 197 N.Y.S. 641 
Bissell v. Bissell, 93 N.J.Eq. 536,117 A. 252 
Steinberger v. Steinberger, 33 N.Y.S. (2d) 596 
Hiebink v. Hiebink, 56 N.Y.S. (2d) 394 
Griffith v. Griffith , 162 Ill. 368, 44 N.E. 820 
Grosvenor v. Grosrenor , 194 Ill. App. 652 
Grobart v. Grobart, 107 N.J.Eq. 446, 152 A. 858 

In the Vandenberg case, supra, it was stated that a 
physical examination would not have disclosed anything, 
' “the disease not affording symptoms or physical indica¬ 
tions, except as intercourse is attempted.” 

In Tompkins v. Tompkins, 92 N.J.Eq. 113, 111 A. 599, 
the wife was granted an annulment on the ground of her 
husband’s impotency. The court there stated that im- 
potencv due to a psychosis is well recognized by medical 
science. The psychosis was described as a mental condi¬ 
tion rendering the husband physically impotent as to his 
wife, although possibly potent as to other women. 

In Lapides v. Lapides, 254 N.Y. 73, 171 N.E. 911, the 
court denied an annulment sought on the ground of epilepsy 
where the parties were able and did have relations, and 
said that physical incapacity as used in the New York 
statute meant a condition of mind or body which prevents 
a spouse from entering into a marriage state and perform¬ 
ing the functions of a husband or wife. 

The English cases have frequently announced the rule 
that matrimonial incapacity can be established without the 
necessity of evidence of physical or structural abnormali¬ 
ties. In the case of G v. G , (1871) L.R. 2 P. & D. 287, the 
wife was structurally sound but suffered from excessive 
sensibility. It was there said: 

“The absence of a physical structural defect cannot 
be sufficient to render a marriage valid if it be shown 
that connection is practically impossible, or even if it 
be shown that it is only practicable after a remedy has 
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been applied which the husband cannot enforce, and 
which the wife either willfully or acting under the in¬ 
fluence of hysteria, is determined not to submit to. . . . 

Under these circumstances, I think that, taking a 
practical and reasonable view of the evidence, and free¬ 
ing the case from technical rules as far as I reason¬ 
ably can, the consummation of this marriage is prac¬ 
tically impossible.” 

In a more recent English case, decided by the House of 
Lords, G v. G, (1924) A.C. 349, the wife refused physical 
relationship with her husband because of her insistence 
that the spiritual rather than the physical was the proper 
object of marriage. The House of Lords relied upon the 
following language by Lord Penzance in the case of G v. G 
(1871), supra, “The basis of the interference of the court 
is not the structural defect, but the impracticability of con¬ 
summation”, and said: 

“I for myself can only come to this conclusion, that 
the reason she did not consent in fact, as she had in 
mind, was that she was unfortunately the victim of such 
an invincible repugnance to the physical act as to para¬ 
lyze her will power to carry out what she had prom¬ 
ised.” 

There were several concurring opinions, the substance of 
which recognized that incapacity may exist without a struc¬ 
tural cause. 

In the case of G-S v. T-E, 164 Eng. Rep. 224, (1854), after 
three months of marriage, the wife sued for annulment on 
the ground of impotency. The testimony showed that after 
marriage, the husband became dejected, repulsed plaintiff’s 
kindness and there was no sexual relationship. The hus¬ 
band was examined by a physician who stated that, “We 
find no anatomical malformation, but from oral information 
obtained, during a somewhat lengthy interview, we are de¬ 
cidedly of the opinion that there is some physiological 
defect which has prevented him from completing the act 
of copulation.” 
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Additional English cases in which impotency was not the 
result of physical causes are the following: 

P v. L, (1873) 3 P. D. 73, n 
W v. W y (1912) P. 78 
C v. C , (1921) P. 399. 

With respect to the recognition by medical science of the 
psychogenic cause of impotency, counsel have examined cur¬ 
rent medical authorities and have found unanimous scien¬ 
tific acceptance of that cause. 

In an article by Dr. Joseph Welfeld entitled ‘‘Psychic 
Impotence in the Male”, reported at page 134 of the 1930 
volume of the Illinois Medical Journal, the following is 
stated: 

“In urologic practice we are beginning to see with in¬ 
creasing frequency cases of sexual impotence or in¬ 
ability to perform satisfactorily the sexual act in men 
who are still well within the limits of physical and men¬ 
tal vigor. If we wish to benefit these patients we must 
delve into their mental life by series of adroit ques¬ 
tions .... Often the cooperation of a psychiatrist or 
an endocrinologist may be necessary. He divides im¬ 
potence into several categories, one of which is psychic 
impotence and he states, in substance, that in psychic 
impotence the patients oftimes, though possibly normal 
from an outward appearance, convince themselves that 
they are impotent and may by the force of such mental 
conviction be unable to perform the sexual act. Psychic 
impotence in male is today far more prevalent than is 
commonly believed. Dr. Welfeld states further that it 
is no exaggeration to say that most cases of impotence 
seen by the urologist are of this type.” 

Dr. G. Frank Lydston, in his book entitled “Impotence & 
Sterility” (1917) states, at page 115, that impotency fre¬ 
quently results from causes of a purely mental or moral 
character, the sex organs, so far as can be determined by 
examination, being perfectly healthy. Dr. Lydston states 
that “a sensitive sexual organization is part of the price 
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man has paid for civilization. The more refined the organi¬ 
zation of the human rule, the more likely he is to suffer 
from impotence due to psychic impressions.” Dr. Lydston 
also states, at page 133, that it is rare to find a case where 
impotency is based on actual structural defects. With re¬ 
spect to psychic impotency in married men, he says, at page 
140: 

“In those cases of married men in which lack of 
affinity is the principal cause of impotence, medical 
measures are likely to be unsuccessful, although some 
form of local stimulation of the sexual organ may be 
efficacious. The divorce court, however, is a better and 
more logical remedy if the circumstances imperatively 
demand a cure.” 

In Latey on Divorce, (13th ed. 1945), the following ap¬ 
pears : 

“When a husband abstains from or fails to attempt 
intercourse with his wife, the inference of incapacity 
is even stronger and the onus is on him to rebut that 
presumption. But where he attempts intercourse but 
is unable to achieve the necessary degree of virility, 
although there may be actual contact between the or¬ 
gans of generations, the court will find incapacity.” 

Latey makes reference to an address to the Medico-Legal 
Society in February, 1924 by a Dr. S. Henning Belfrage in 
which he stated that abnormal sexual behavior is becoming 
increasingly common in these days of over-civilization, with 
its accompanying nervous strain, and expresses the view 
that in a majority of cases of incapacity on the part of the 
husband, the incapacity resulted from faulty action of the 
sexual mechanism rather than a faulty structure. 

Accordingly, it is respectfully submitted that in the light 
of the legal and medical authorities, the psychogenic cause 
of impotency is a well recognized condition, and the trial 
judge should not have refused to permit Dr. Klein to answer 
the question as to whether the husband was matrimonially 
incapacitated at the time of his marriage (App. 8-9). His 
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opinion was worthy of considerable weight even though his 
examination revealed no gross anatomical defects. To ex¬ 
clude his testimony is tantamount to requiring evidence of 
physical abnormality in every case, thereby making the an¬ 
nulment remedy available to less than ten (10%) per cent 
of the impotency cases. 

Regardless of the answer to the specific question pro¬ 
pounded to Dr. Klein, the balance of his testimony, when 
added to plaintiff’s own testimony, was ample to make out 
a case of matrimonial incapacity of the husband. 

n. 

The Refusal to Permit Plaintiff to Testify on the Issue of 
Cruelty Was An Abuse of Discretion. 

When the trial judge ruled that he would not grant the 
annulment because of the nature of the evidence submitted, 
(App. 8) plaintiff’s counsel then stated that he desired to 
offer evidence on the issue of cruelty which was also in the 
complaint. (App. 8) The court answered by stating that 
he had not heard about that issue in the case, to which plain¬ 
tiff’s counsel replied that he had examined plaintiff up to 
that point only on the annulment phase of the case and he 
now sought to recall her to testify on the cruelty phase. 
(App. 8) The court refused to permit this and used rather 
pointed language implying that counsel was probably over¬ 
stepping his bounds. (App. 8-9) 

By his refusal to permit the plaintiff to testify on the 
issue of cruelty, the court abused his judicial discretion. 
That issue was clearly in the case and plaintiff should have 
been permitted to offer testimony on it. Since a favorable 
determination on the issue of annulment for the plaintiff 
would have concluded the action, it should have been obvi¬ 
ous to the court that when plaintiff left the witness stand 
to permit Dr. Klein to testify, only one of the issues in the 
case was then being supported by evidence. Dr. Klein was 
first mentioned as a witness while plaintiff was on the 
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stand, and it was then that the court suggested to counsel 
that his testimony be taken. Attention is invited to the 
statement made by the court at page 6 of the Joint Ap¬ 
pendix which occurred at that point in the hearing: “Pro¬ 
ceed, gentlemen, and take this testimony.” The court must 
have had reference at that point to the testimony of Dr. 
Klein. It was unnecessary for plaintiff’s counsel expressly 
to reserve the right to recall the plaintiff. It was impliedly 
understood that she would be recalled on the second issue if 
she failed on the first, and manifestly, it became necessary 
to offer evidence on the second. 

It is, accordingly, respectfully submitted that, regardless 
of the correctness of the court’s ruling on the question of 
annulment, reversible error vras committed by the court in 
dismissing the complaint as to the charge of cruelty after 
refusing to permit testimony to be taken to support that 
charge. 

CONCLUSION. 

For the foregoing reasons and authorities relied upon, it 
is respectfully submitted that the judgment below dismiss¬ 
ing the complaint should be reversed with direction to the 
lower court to enter a judgment annulling the marriage be¬ 
tween the parties hereto, or, that the judgment be reversed 
and the case remanded for a new trial on the issues of im- 
potency and cruelty. 

Respectfully submitted, 

Alvin L. Newmyer, 

David G. Bress, 

1001 15th St., N. W., 
Washington 5, D. C., 

Attorneys for Appellant. 

Lewis H. Shapiro, 

Alvin L. Newmyer, Jr., 

Of Counsel for Appellant. 
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IN THE 


United States Court of Appeals 

Distbict of Columbia. 


No. 9448. 


ROSE FISHER KAUFMAN, Appellant 

v. 

SIDNEY KAUFMAN, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


JOINT APPENDIX. 

1 Filed Jan 22 1946 

Complaint for Annulment of Marriage or for Limited 
Divorce on Ground of Cruelty. 

The complaint of Rose Fisher Kaufman respectfully 
shows to this Honorable Court as follows: 

1. That she is an adult citizen of the United States and 
an actual bona fide resident of the District of Columbia, hav¬ 
ing lived in the District of Columbia all her life. Her resi¬ 
dence in the District of Columbia has, accordingly, con¬ 
tinued for more than two years prior to the filing of this 
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action. Plaintiff is presently residing at the home of her 
mother at 6522 Blair Koad, N. W., Washington, D. C. 

2. The defendant, Sidney Kaufman, is likewise an adult 
citizen of the United States and a resident of the District 
of Columbia for more than two years next prior to the filing 
of this action. 

3. On September 15, 1945, plaintiff and defendant were 
lawfully married in Alexandria, Virginia, and immediately 
following said mariage resumed their residence in the Dis¬ 
trict of Columbia and such residence has continued up to 
the time of the filing of this action. No children have been 
born of said marriage. 

4. Plaintiff avers that the defendant was matrimonially 
incapacitated at the time of the marriage of the parties 
hereto and has continued so until the parties separated on 

January 18, 1946. Plaintiff further avers that she 
2 had no knowledge of such matrimonial incapacity 
prior to or at the time the parties hereto married. 
Said matrimonial incapacity has manifested itself in said 
defendant’s conduct, both physical and mental, and hereto¬ 
fore formed the basis for an annulment by this Honorable 
Court of a prior marriage contracted by said defendant 
with another, which facts have just come to the plaintiff’s 
knowledge. 

5. Following the marriage of parties hereto, as aforesaid, 
they began to live together as man and wife in the District 
of Columbia and continued so to live until plaintiff was 
forced to leave the defendant on January 18, 1946. During 
the said period in which said parties lived together, plain¬ 
tiff at all times conducted herself in accordance with her 
marital duties, but said defendant, during said entire 
period, practiced a course of cruel and inhuman treatment 
toward the plaintiff by his conduct and speech, which was 
continuous and violent and which has resulted in the severe 
impairment of plaintiff’s health, requiring her to receive 
medical treatment therefor. Plaintiff further avers that 
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during each of the several days prior to the separation of 
said parties on January 18,1946, said defendant threatened 
the commission of violence on his family and repeatedly 
screamed out at home in abnormal and irrational rages of 
temper and fits which resulted in a climax that forced plain¬ 
tiff to leave the defendant for the sake of protecting her 
physical being. 

Wherefore, plaintiff prays for a judgment of this Court 
as follows: 

1. That upon final hearing of this cause she be awarded 
an annulment of her marriage to the defendant, or, in the 
alternative, that she be awarded a limited divorce from de¬ 
fendant on the ground of cruelty. 

2. And for such other and further relief as the nature of 
the case may require and to the Court may seem just and 
proper. 

/s/ Bose Fisher Kaufman 
Rose Fisher Kaufman 

««•••••••• 

4 Answer. 

The defendant, Sidney Kaufman, for answer to the Com¬ 
plaint filed herein respectfully states to this Honorable 
Court as follows: 

1. Defendant admits the allegations contained in para¬ 
graphs 1, 2 and 3 of the complaint. 

2. Defendant neither admits nor denies the allegations 
contained in paragraphs 4 and 5 and demands strict proof 
of all. 

/s/ Sidney Kaufman 
Sidney. Kaufman. 

*•*••*•••• 

5 Docket Entry. 

June 27 1946 Annulment denied, evidence insufficient. 
Order to be presented. Goldsborough, J. (n) 

• ••••••••• 
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Excerpts from Testimony and Proceedings. 

7 Washington, D. C., 

June 27, 1946. 

The above-entitled action came on for hearing before 
Hon. T. Alan Goldsborough, Associate Justice, at 1:55 
o’clock p. m. 

Appearances: 

On Behalf of the Plaintiff: 

L. H. Shapiro, Esq. 

On behalf of the Defendant.: 

H. H. Brylawski, Esq. 

PROCEEDINGS. 

Thereupon Rose Fisher Kaufman, the plaintiff, called as 
a witness in her own behalf, having been first duly swrorn, 
was examined and testified as follows: 

Direct examination 

By Mr. Shapiro: 

Q. Your full name is Rose Fisher Kaufman and you re¬ 
side at 6522 Blair Road, Northwest, Washington, D. C.? 
A. Yes. 

Q. How long have you lived in the District of Columbia ? 
A. All my life. 

Q. You entered into a marriage with one Sidney Kauf¬ 
man on September 15, 1945, at Alexandria, Virginia? 
A. Yes. 

Q. Were there any children born of that marriage? A. No. 
Q. Now, directing your attention to January 18, 1946, 
did you separate from the defendant, Sidney Kaufman? A. 
Yes. 

Q. Will you tell the Court the reasons for your separa¬ 
tion? A. Yes,—do I have to state them— 

Q. Yes. A. On my honeymoon my husband refused 
to have sexual relations. 
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The Court: He did what? 

The Witness: He refused to have sexual relations, h$ 
was not at all satisfied. I went to a doctor— 

By Mr. Shapiro: 

Q. That is Dr. Klein that you went to? A. Yes. 

Q. What did he tell you? A. Dr. Klein told me to leave 
him; that I could not live with him. 

Q. Has he been able to have relations with you? A. No, 
he has not. 

Q. Has he tried to have relations with you? A. Yes, he 
tried. 

The Court: Just one minute, do you mean you never had 
sexual communications with him during your marriage? 

The Witness: No, sir. 

By Mr. Shapiro: 

Q. Did you know about any divorce he had had before? 
A. I knew that he had a divorce—yes, I found out later, he 
told me, it was an annulment. 

The Court: Found out later what? 

The Witness: I knew he was divorced, Your Honor, but 
I found out later through his sister that it was annulled, 
not divorced. 

10 By Mr. Shapiro: 

. Was that annulment granted in the District Court 
here in Civil Action No. 10,164 the same Sidney Kaufman, 
Dorothy Kaufman and Sidney Kaufman? A. What do you 
mean—I don’t know. 

The Court: I don’t either. 

By Mr. Shapiro: 

Q. Was your husband, the defendant, the same man as 
the defendant in the other case? A. Yes, the same man. 

The Court: All right. 
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By Mr. Shapiro: 

Q. And the grounds of them obtaining an annulment was 
on matrimonial incapacitation also? A. Yes. 

Mr. Shapiro: That is what Your Honor will take judicial 
notice of, that suit, and the judgment was awarded against 
the same defendant in Civil Action No. 10,164. 

By Mr. Shapiro: 

Q. Dr. Klein, is he here? A. Yes, Dr. Klein is here. 

Q. And he examined your husband and he examined you? 
A. Yes, he did. 

The Court: Proceed, gentlemen, and take this testimony. 
By Mr. Shapiro: 

11 Q. Have you lived with him since that time? No, 
I have not. 

Q. Where have you been since your separation? A. I 
have been with my mother. 

The Court: Is that all? 

Mr. Shapiro: We offer this record in evidence. 

Thereupon— Dr. Elmer Klein was called as witness for 
and in behalf of the plaintiff and, having been first duly 
sworn, was examined and testified as follows: 

Direct examination 

By Mr. Shapiro: 

• 

Q. What is your full name, Doctor? A. Elmer Klein. 

Q. Doctor, do you specialize in any particular branch of 
medicine? A. In psychiatry. 

Q. And in the general practice of medicine? A. No, just 
psychiatry. 

Q. Did you have occasion to examine one Sidney Kauf¬ 
man? A. Yes, I did. 

Q. And you examined Bose Fisher Kaufman? A. Yes, 
I saw them together. 

12 Q. How long have you been practicing in the Dis¬ 
trict, Doctor? A. About eight years in the District. 
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Mr. Brylawski: I waive his qualifications. 

Mr. Shapiro: Counsel for the defendant waives the qual¬ 
ifications of the doctor, Your Honor. 

The Court: All right. 

By Mr. Shapiro.: 

Q. Tell the Court what you determined in your examina¬ 
tions, Doctor. A. Well, I found that Mr. Kaufman at the 
time I examined him in January, 1946, was suffering from 
a nervous disorder, psychoneurosis, with neurasthenia, and 
a hypochondriacal type of reaction. In other words, a great 
many fears of illnesses, that he had bad lungs, that he could 
not work, he was weak all the time, he had to go to bed at 
8 o’clock in the evening as soon as he got home, and upon 
subsequent examination it also developed that he was 
sexually impotent and was unable to have sexual relations 
with his wife. 

The Court: If you are a psychiatrist, how did you find 
that out? 

The Witness: Through him. 

The Court: You mean you found it out from him? 

The Witness: Yes, and also from his wife. 

The Court: All right. 

13 By Mr. Shapiro: 

Q. Doctor, did you discuss with him his former—did he 
tell you anything about formerly being a defendant in the 
same kind of a case? A. Tell me about what? 

Q. Being a defendant in a former case? A. No, he didn’t 
tell me? He told me that he had been married before, and 
the marriage annulled; it lasted a month and that, as I re¬ 
call, he told me that marriage ended in failure because of 
his sexual impotence during that previous marriage. That 
was, I believe, in 1940 or ’41, and he had not had any sexual 
relations since then until the time of his marriage, when 
attempts were made, but they were failures. 

Q. Doctor, on your examination of the defendant, Sidney 
Kaufman, can you state whether he was matrimonially in- 
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capacitated about September 15, 1945, and prior thereto, 
and if so— 

The Court: The Court cannot permit the answer to that 
question. 

You can put the question into the record, but the Court 
cannot permit the answer, because the doctor is not quali¬ 
fied. All he knows is what the man told him. There is no 
physical evidence of incapacity. 

The Witness: Very seldom is, Your Honor, I might add. 

The Court: Well, I know that, and I am sure that 
14 is true, but at the same time the Court cannot permit 
the question to be answered. All he knows is what 
this man told him. He knows he had a nervous tempera¬ 
ment, that he was fearful of his capacity, and things of 
that kind, but the only thing he knows about his inability 
to perform sexual relations if what he told him, and that 
is not evidence in this or any other Court. 

Mr. Shapiro.: That is all I want to ask the Doctor. 

The Court: Step down, Doctor. 

(Witness excused.) 

The Court: Is that your case? 

Mr. Shapiro: Yes. 

The Court: The Court will have to deny the divorce. If 
counsel for the defendant will prepare the order— 

Mr. Shapiro: Your Honor, I cannot take up the ground 
of cruelty; that was also in the complaint. 

The Court: I have not heard anything about that. 

Mr. Shapiro: Your Honor, I just put her on to testify as 
to that particular phase of it. 

The Court: How much of this stuff do you expect the 
Court to swallow f You have put her on on the ground of 
incapacity, and she has not said a word about cruelty. She 
said the man could not have sexual intercourse. Now you 
want to put her back to testify about cruelty. I cannot stop 
you from doing it, but— 

Mrs. Kaufman: Your Honor, can I say anything at allf 
I lived with the man and I certainly know what the condi¬ 
tions were— 
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Mr. Shapiro: Just a moment, the Court will be fair with 
you, don’t worry about that. 

The Court: The Court will have to refuse the divorce. 
The Court denies the divorce. Counsel for the defendant 
will prepare the order. 

• ••*•#*••• 

20 Order Dismissing Complaint for Annulment. 

This cause having been heard in open Court upon the 
testimony of witnesses, and the pleadings filed herein, and 
the plaintiff having failed to prove the allegations of the 
complaint, it is, by the Court, this 11th day of July, A. D., 
1946, 

Ordered, That the complaint be and is hereby dismissed. 

T. Alan Goldsborough 
Justice. 

*#*>*•*#** • 

21 Motion for New Trial. 

Comes now the plaintiff, Rose Fisher Kaufman, and 
moves this Honorable Court to grant a new trial in the 
above entitled cause, based on the following grounds: 

1. There was ample evidence to support the averments 
of the Complaint entitling the plaintiff to an annulment on 
the ground of impotenev of the defendant. 

2. Newlv discovered evidence, the substance of which is 
set forth in a physician’s statement attached hereto as Ex¬ 
hibit A. 

Newmyer & Bress 
By David G. Bress 

*••#•••#• * 

22 Memorandum in Support of Motion for New 

Trial. 

The sole ground upon which plaintiff sought an annul¬ 
ment was the continued impotence of her husband, the de¬ 
fendant, from the time of marriage until the parties sep- 
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arated. In support of plaintiff’s claim, she offered in evi¬ 
dence the following: 

1. Plaintiff’s testimony that she had never had sex re¬ 
lations with her husband because of his inability. (R. 2-5) 

2. The record in Civil Action No. 10164, entitled ‘‘Kauf¬ 
man vs. Kaufman”, in which case the defendant herein 
was also the defendant therein, and in that case an annul¬ 
ment was also granted on the ground of impotence to the 
defendant’s former wife. (R. 4) 

3. The testimony of Dr. Klein, a prominent psychiatrist, 
who testified that he examined both parties and on the basis 
of such examination and the histories elicited, he formed 
his professional opinion, his qualifications having been ad¬ 
mitted, that the defendant was matrimonially incapacitated 
on account of impotency. (R. 5-7) 

The court refused the annulment on the ground that Dr. 
Klein was not competent to testify as to impotency because 
his professional opinion was not based on physical findings, 
or in other words, that his opinion was based on psycho¬ 
genic causes as distinguished from organic causes. The 
increasing acceptance by the courts of the testimony of 
phychiatrists is apparent in the recent cases. In a 
23 very recent case decided by the Supreme Court of 
the United States on June 10, 1946, Fisher vs. U. S., 
90 L. Ed. 1078, affirming a conviction of first-degree mur¬ 
der, extensive reference to psychiatric authorities is con¬ 
tained in the opinion as well as in the footnotes to the 
opinion. 

Illustrative of the medical opinion in the field of im¬ 
potency attributable to psychogenic causes, is the following 
excerpt from Dr. Joseph Welfeld’s book, “Psychic Im¬ 
potence in the Male”: 

“In urologic practice we are beginning to see with in¬ 
creasing frequency cases of sexual impotence or inability 
to perform satisfactorily the sexual act in men who are 
still well within the limits of physical and mental vigor. If 


11 


we wish to benefit these patients we mnst delve into their 
mental life by series of adroit questions . . . Often the co¬ 
operation of a psychiatrist or an endocrinologist may be 
necessary. He divides impotence into several categories, 
one of which is psychic impotence and he states, in sub¬ 
stance, that in psychic impotence the patients of-times, 
though possibly normal from an outward appearance, con¬ 
vince themselves that they are impotent and may be the 
force of such mental conviction be unable to perform the 
sexual act. Psychic impotence in male is today far more 
prevalent than is commonly believed. Dr. Welfeld states 
further that it is no exaggeration to say that most cases 
of impotence seen by the urologist are of this type.” 

In the nature of newly discovered evidence, we now have 
evidence of an examination made on June 27, 1946 by Dr. 
Benjamin Manchester, shortly after the trial was concluded 
on the morning of that day. A copy of Dr. Manchester’s 
report is attached hereto as Exhibit A. It is significant 
to note from that report that “The cause for sexual im- 
poten^y in 90 percent of cases is due to psychogenic factors. 
It is unusual to find gross anatomical defects to be respon¬ 
sible for this disability.” 

For the foregoing reasons it is respectfully submitted 
that plaintiff was entitled to an annulment under Section 
16-402, D. C. Code (1940), and it is therefore prayed that 
this Honorable Court either grant a new trial or vacate the 
judgment dismissing the Complaint and enter a new judg¬ 
ment granting the annulment. 

Respectfully submitted, 

Newmyer & Bress 

By David G. Bress 

Attorneys for Plaintiff 
1001 - 15th Street, N. W. 
Washington, D. C. 
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24 Benjamin Manchester, M. D. 

3200 Sixteenth Street, N. W. 

Washington 10, D. C. 

June 28, 1946 

TO WHOM IT MAY CONCERN: 

This is to certify that Mr. Sidney Kaufman was exam¬ 
ined on June 27th, 1946. He complains of impotence, the 
inability to complete a normal sexual relationship, and pre¬ 
mature ejaculation. Spontaneous ejaculation often occurs 
during the day unrelated to any erotic stimulation. He 
also states that liis appetite for sexual intercourse is not 
very keen. 

Physical examination of the genital apparatus fails to 
reveal any gross abnormalities. Mr. Kaufman is impotent 
due to psychogenic factors. The diagnosis is made on the 
basis of the present examination together with the personal 
knowledge of the patient since January 8, 1946, when he 
was first examined by me. 

The cause for sexual impotence in over 90 percent of 
cases is due to psychogenic factors. It is unusual to find 
gross anatomical defects to be responsible for this disabil¬ 
ity. 

It is my opinion that Mr. Kaufman is incompatible sex- 
uallv to maintain normal marital relations. . I trust that 

m 

this information will be of help to you. 

Yours very truly, 

/s/ Benjamin Manchester 

M. D. 


• •••••••• « 

25 Order Overruling Motion for New Trial. 

Upon consideration of the motion for new trial filed 
herein on behalf of the plaintiff and the oral argument had 
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thereon in open court on October 22,1946, it is by the court, 
this 30th day of October, 1946 
Ordered that said motion for new trial be and the same 
is hereby overruled. 

T. Alan Goldsborough 
Justice 

26 Notice of Appeal. 

• 

Notice is hereby given this 8th day of November, 1946, 
that Rose Fisher Kaufman, plaintiff, hereby appeals to the 
United States Court of Appeals for the District of Colum¬ 
bia from the judgment of this Court entered on the 11th 
day of July, 1946, in favor of defendant against said plain¬ 
tiff, the motion for new trial having been overruled on Oc¬ 
tober 30,1946. 

Newmyer & Bress 
By: David G. Bress 

• ••#**••• • 

Memorandum. 

November 16 1946 

Cost bond on appeal of Plaintiff with U. S. Fidelity & 
Guaranty Co., surety, approved and filed. 

• ***•*•#** 

27 Filed Dec 9 - 1946 

Order. 

Upon consideration of the Motion filed herein on behalf 
of the plaintiff for leave to include pleadings in Civil Ac¬ 
tion No. 10164 in the Record on Appeal herein, 

It is by the Court this 9th day of December, 1946 
Ordered that the Clerk of this Court be and he is hereby 
authorized and directed to include in the Record on Appeal 


14 


in the above entitled cause the Complaint, Answer and 
Judgment in Civil Action No. 10164, entitled “Dorothy 
Kaufman vs. Sidney Kaufman”. 

T. Alan Goldsborough 
Justice 

No objection 

Henry H. Byiand 
Atty for def. 

16 Filed Feb 12 1941 

In the District Court of the United States for the 
District of Columbia 

No. 10164 

Dorothy Kaufman, 3548 Hertford Place, N. W., Washing¬ 
ton, D. C., Plainitff, 

v. 

Sidney Kaufman, c/o Bureau of Ships, U. S. Navy De¬ 
partment, 18th and Constitution Avenue, N. W., Wash¬ 
ington, D. C., Defendant. 

Bill of Complaint for Annulment of Marriage. 

The Complaint of Dorothy Kaufman respectfully repre¬ 
sents unto this Honorable Court as follows: 

1. That she is an adult citizen of the United States and 
a resident of the District of Columbia, and has been such 
for more than two years next before the commencement of 
this action. 

2. That the defendant, Sidney Kaufman, is likewise a 
citizen of the United States and a resident of the District 
of Columbia. 

3. That the plaintiff and the defendant were united in 
marriage on the 14th day of August, 1940, in the District 
of Columbia. 
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4. That the defendant defrauded and tricked the plaintiff 
into marrying him by falsely representing to her, and she 
relied upon his representation, that he would consent to 
marital relations with her and cohabit with her as her hus¬ 
band. That after their marriage, the defendant informed 
the plaintiff for the first time that he would not have mari¬ 
tal intercourse with her. 

5. That at the time of their marriage, the defendant was, 
and ever since has been, subject to a permanent and incor- 
rectable sexual abnormality, which results in the matri¬ 
monial incapacitation of the defendant, and prior to their 
marriage the defendant concealed, this fact from the plain¬ 
tiff. The aforesaid conduct on the part of the defendant 
was a great shock and humiliation to the plaintiff, and she 
had no means of knowing before the marriage that he would 
indulge in such conduct. 

17 6. That at the time that they entered into the mar¬ 

riage ceremony, the defendant had no intention of 
consummating the marriage by having marital relations 
with her, and that he concealed said facts from her. Had 
the plaintiff known of such intention on the part of the de¬ 
fendant, she would not have entered into said marriage 
ceremony, and she was defrauded as the result thereof. 

7. That there has been no issue bom of this marriage. 

8. That there are no property rights involved between the 
parties to this action. 

Wherefore, the premises considered, your Petitioner 
prays: 

1. That she be awarded a judgment against the defendant 
for an annulment of their marriage. 

2. That there be restored to the plaintiff her maiden 
name, Dorothy Berzen. 
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3. And for such other and further relief as the nature 
of the case may require and to this Honorable Court may 
seem just and proper. 

Dorothy Kaufman 

Philip Goldstein 
Attorney for Petitioner 
Woodward Building 
Washington, D. C. 

District of Columbia, ss: 

Dorothy Kaufman, being on oath first duly sworn accord¬ 
ing to law, deposes and says that she has read the foregoing 
Petition by her subscribed, and knows the contents thereof, 
that the matters and things therein set forth are true. 

Dorothy Kaufman 

Subscribed and sworn to before me this 12th day of Feb¬ 
ruary, 1941. 

Dorothy T. Reis 
Notary Public in and for the 
District of Columbia 

18 Filed Feb 28 1941 

Answer to Bill of Complaint for Annulment of Marriage. 

In answer to the complaint served upon him by the Plain¬ 
tiff in the above named cause, the Defendant, Sidney Kauf¬ 
man, admits the allegations contained in paragraphs 1, 2, 3, 
7, & 8 of the Complaint, and denies each and every other 
allegation contained in the Complaint. 

Wherefore, the Defendant, Sidney Kaufman, prays the 
Court that the Plaintiff’s Complaint be dismissed and that 
judgment be given for the defendant. 

/s/ Robert M. Lemke 
Robert M. Lemke 
Attorney for Defendant 
1632 Rhode Island Ave., 

N. W. 

Washington, D. C. 




17 

19 Filed Feb 24 1942 

Judgment for Annulment of Marriage. 

This cause came on for final hearing at this term of 
Court, on the 24th day of February, 1942, upon the Com¬ 
plaint of the plaintiff, Dorothy Berzen Kaufman, and the 
Answer of the Defendant, Sidney Kaufman, for an annul¬ 
ment of the marriage between the parties upon the ground 
of fraud as set forth in the Complaint filed herein. Upon 
consideration of the testimony of the witnesses, and it 
appearing to the satisfaction of the Court that the marriage 
between the plaintiff and the defendant was procured by 
fraud on the part of the defendant, it is, by the Court, this 
24th day of February, 1942, 

Adjudged, That the plaintiff, Dorothy Berzen Kaufman, 
be, and she is hereby granted an annulment of her pur¬ 
ported marriage to the defendant, Sidney Kaufman, which 
took place on the 14th day of August, 1940; and the mar¬ 
riage heretofore existing between the plaintiff and the de¬ 
fendant be, and it is hereby declared void, and is annulled; 
and it is further 

Adjudged, That the name Dorothy Berzen be, and it is 
hereby restored to the plaintiff. 

Provided, however, that this judgment shall not be effect¬ 
ive until the expiration of the time allowed for taking an 
appeal or until the final disposition of any appeal taken. 

Edmund C. Eicker 
Chief Justice 



